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NASA BCA No. 884.9 March 6, 1986_Contract No. NAS10-10805.

Interpretation of Contracts—Duty to Seek Clarification—Conflict Between

Drawings and Specifications.—A contractor was not entitled to an equitable adjustment
for furmishing assemblies for use 'n fueling the space shuttle, because even though the
drawings hsted the assemblies as government-furmished equipment, a list of government-
furnished equipment did not contain the assemblies. This discrepancy raised a patent
ambiguity that should have been clanfied by the contractor prior to bidding. Whether the
contractor actually knew of the discrepancy was not relevant. The discrepancy was patent,

which raised the contractor's duty to inquire.

For the appellant: Smith & Fleming. Atlunta, Georgia, by Kent P. Smith and D.
Wenick. For the government: Richard H. Mundy and Donald H. Schiller, Office of Chief
Counsel, John F. Kennedy Space Center, Kennedy Space Center, Florida.

Opinion by Administrative Judge Bayus with Administrative Judges Anderson and

Dicus concurring.
|Text of Opinion)

Appellant’s contract called for construc-
tion modifications to a launch pad at Ken-
nedy Space Center. A drawing in the
invitation for bids and resultant contract
documents indicated two assemblies used 1n
fueling the space shuttle would be Govern-
ment-furnished. Appellant asserts that the
documents show clearly that the assemblies
would be Government-furnished, and that
the cost thercol. $71,653.54, is the Govern-
ment’s responsibility. The Government ar-
gues that the relevant documents contained
a patent ambiguity and that Appellant
should have requested clarification from the
Government before contract award. Entitle-
ment only was litigated at the hearing.
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Findings of Fact

1. The National Aeronautics and e
Administration (Respondent) issued Invita-
tion For Bids 10.0125-3 (IFB) on May 18,
1983, for construction modifications to
Launch Pad 39B at the John F. Kennedy
Space Center, Florida. Among other thinz
the IFB provided that any explanation
sired. or any suggested changes therein by a
bidder regarding the interpretation of the
IFB must be requested in writing and re-
ceived at least 10 days prior to the scheduled
bid opening (A F. tab 26).

2, Sauer Mechanical, Inc. (Appellant) was
the successful offeror on the IFB en-
tered into Contract NAS10-10805 on August
15, 1983, with Respondent. The contract
was a [ixed-price type in the amount of
$10.891,000.
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3. The contract work was to conform 1o
NASA's Technical Specilication 79K 24051,
Revision B, dated April 27, 1953, consisting
of 503 pages, and drawing package, Drawing
79K024048, Revision A, dated May 25,
1983, consisting of approximately 1400
sheets (Tr. 43; Ex. A-1).

4. The IFB and Contract Schedule pro-
vided in part:

SECTION |

ARTICLE 1

DESCRIPTION OF WORK

The contractor shall furnish all manage-
ment, labor, transportation, tacihities,
materials and equipment (except any prop
erty including utilities as may be specitied
hereunder to be Government Furnished)
and perform all work for the project
named as defined in the "Contract Draw-
ings, Maps and Specifications (lan. 19657
in accordance with the terms and condg
tions of this contract

ARTICLE 7

ORDER OF PRECEDENCE (JULY 1965)
In the event of an inconsistency between
provisions of the Invitation for Bids, the
inconsistency shall be resolved by giving
precedence in the following order. 1a) the
Schedule, (b) Bidding Instructions, Terms
and Conditions of the Invitation for Bids,
(¢) General Provisions, (d) other provisions
of the contract, whether incorporated by
reference or otherwise, and (e) the
Specifications,

SECTION X

ARTICLE 1

GOVERNMENT PROPERTY (FINED.
PRICE)(OCTOBER 1977)

(a) Government-Furnished Property. The
Government shall deliver to the Contrac-
tor, for use in connection with and under
the terms ol this contract, the property
described as Government-furnished prop-
erty in the Schedule or specifications, 1o
gether with such related data and
information as the Contractor may re-
quest and as may reasonably be required
for the intended use of such property
(hereinafter referred to as “Government
furnished property”). The delivery or per
formance dates for the supplies or services
to be furnished by the Contractor under
this contract are based upon the expecta-
tion that Government-furnished property
suitable for use (except for such property
furnished “as is") will be delivered to the
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Contractor at the times stated in the
Schedule or f not so stated, in sufficient
time 1o enable the Contractor to meet
such dehivery or performance dates. . ..

5 The Government Property clause in
Section X, Article 1 contained two lists of
items to be furnished to the contractor by
the Government. They were titled “List of
Government Furmished Equipment / Prop-
erty. GFE-84690-001, and GFE-84690-002,"
respectively. Each hst provided, among
other things, the estimated cost and the re-
spective avatlability dates for most of the
Listed tems (Ex. A1) The hists totaled ap-
proximately 100 pages and contaimed over
3,000 different mtem part numbers which
were to be Government-furmished to the
contractor (AF. tab 26),

6. The Contract specifications provided in
')ilr"

MECHANICAL SPECIFICATIONS

SECTION 15001

Paragraph 1.3.7  Government Furnished

Equipment
All equipment shown on the Drawings as
Government  Furnished  Equipment
GFE™) will be furmished by the Con-
tracting Ofhcer.

7. Appellant’s solicitation to its potential
steel erection subcontractors included all
the applicable drawings and specifications
contaaned in the IFB, Drawings M-251
through M-255 of the drawing package re-
lated to the two hypergol umbilical carriers
for the flex hoses. The hoses transport vari-
ous hquds and gases, principally hypergol,
from the launch pad structure to the space-
cralt tEx. A1),

8 Sheet M-251 of the mechanical draw
ings s labeled, “RSS 1127 Level, Hypergol
Umbihical Carrier Installation.” Sheet
M-251 has three distinet section drawings on
it, one of which, Section A, contains the
words, “Hypergol Umbilical Assy (GFE)” A
note under one of the other section drawings
on M-251 stated: “For Fab Details See SH
M-252, M-253, M-254 and M-254A." (AF,
tab 2; Exs. A-2, A-3).

9. The contract drawings had been pre.
pared for Respondent by the joint venture
organization comprised of Plinning Re.
search Corp. and the architect engineering
firm of Briel, Rhame, Poynter & Hauser
{PRC/BRPH) (Tr. 166). PRC/BRPH’s pre-
liminary contract drawings included several
GFE symbols for the carriers. Prior 1o issu-
ance of the IFB, PRC/BRPH determined
that the symbols should not have been
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laced on the drawings (Ex, A1) PRC/

RPH erroncously failled to remove the
GFE legend from drawing M-251 (Tr. 168).

10. Ivev's Steel Ercctors, Inc. (lves 'si was
one of the potential subcontractors soheited
by Appellant to perform the steel erection
work. Iveyv’s quote to Appellant was pre
pared by its project manager, Mr. Richard
Walls. who had 24 vears experwnce on
NASA contructs (Tr 57-58, 601,

11 Mr. Neil Wickersty was one of Appel.
lant's vice-presidents, and branch manager
for the regron including Kennedy Space
Center. He had ten vears experience with
space shuttle related construction and
headed Appellant’s bid preparation team for
the subject Contract (T'r. 32.33),

12, Prior to preparing the sohwitation for
the steel erection subcontract, Mr. Wicker
sty had not determined whet her the carniers
were o be Government-funushed. He in-
tended 10 place responsibility on the steel
crection subcontractor for determiming what
was required by the drawings (Tr. 3436y

13 In preparing Ives's quotation, Mr
Walls beheved mtially that Ivey's would
have to furnish the carriers hecause the so-
hicttation noted “M-251 10 255 complete-—
Hyp. Umb, Carrier”, and to him “complete”
meant furnish and install whatever was
listed on the sheets (Te. 60, 61, 70, 76, 103).
But after noting the GFE symbol on Section
A of drawing 251, Mr. Walls thought that
the carniers would be GFE (T, 75).

14. Before submitting Iveyv's quote, Mr.
Walls called Mr. Wickersty 1o discuss the
hypergol umbilical carner assembly require
ment. After Mr. Walls brought the GFE
symbol to Mr. Wickerstyv's attention, the lat
ter agreed that the assembly was GFE, but
he told Mr. Walls that the determination as
to whether the carriers were to be Govern
ment-lurnished was Mr, Walls™ responsibil
1y (Tre. 38, 46.47),

15 Mr Walls reached the conclusion that
the carriers were to be furnished by the Gov-
ernment solely upon the GFE svmbol ap
pearing in Section A on Sheet M 251 (Tr.
98y Mr. Wickersty and Mr, Walls agreed
that any subcontract with Iveyv's would in
Cude the symbol GFE for the hypergol um
bibical carner installation (Tr. 55 56

16. Mr. Wickersty included Ivey's quote in
Appellant’s bid to NASA. Neither lvey's
quote nor Appellant’s bid mcluded the cost
of turnishing the carriers. After Appellant
was awarded the Contract. Appellant
awar'dt-d the steel erection subcontract to
Ivey's. (Tr 3581 The carriers were the only
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property specifically identified as GFE in
the subcontract (Tr. 49; Ex. A-1).

17. The Government-furnished property
lists fatled to include 34 electrical part num-
bers, consisting of 38 items, which the Gov-
ernment intended to furnish to the
contracior. The average dollar value of these
items was less than $1,000, and the esti-
mated cost of no one item exceeded $2,500
(Tr. 183-84; A F. tab 26),

15. We find that the hypergol umbilical
carriers were the only non-electrical ty
ttem omitted from the lists (Tr. 183-84). Mr.
Walls reviewed the GFE lists before submit-
ting Ivev's quote to Appellant and he knew
that the carniers were not on the GFE lists.
All the other Government-furnished items
that Ivey's would have to install were in-
cluded in the Lists (T'r. 77-79),

19. Appellant did not request clarification,
or inguire of NASA prior to submitting its
bid whether the carriers were to be GFE or
contractor-furnished equipment (Tr. 47-48),

20. Because the Contract GFE lists did not
list the carriers, Appellant after contract
award, estimated their delivery date so Ap-
pellant could prepare its contract perform-
ance schedule for submission to NASA, The
estimated delivery date was based on the
median delivery date for other hypergol
equipment listed as GFE and for which
avalanlity dates were given (T'r. 134-37).

21. Appellant’s contract administrator,
Mr. Tunothy Haverland, had extensive ex-
perience estimaling contracts for NASA é‘olm
and he testified the Contract had more GFE
than he had previously seen on other con-
tracts (Tr. 142).

22 Mr. Walls knows of no GFE item other
than the carriers, where details sufTicient to
fabricate the items were shown on the in-
stallation and fabrication drawings (Tr. 82,
97). The detailed drawings on sheets M-252
through M-255 would be helpful, but not
necessary lor installation, if the carriers
were GFE (T'r. 85).

23 Mr. Leland Marsh was the Contracting
Officer’s Technical Representative for Re-
spondent on the Contract, He thinks that
Appellant should have sought clarification
whether the carriers were (o be GFE be-
cause the four fabrncation drawings reler-
enced on M-251 would be unnecessary if the
carriers were GFE (Tr. 170, 209).

24, On October 24, 1983, A lant re-
quested NASA (o supply the delivery date
for the carriers (ALF. tab 1), The Contracting
Officer replied that they were (o be contrac-
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tor-furnished (A.F. tab 3). Appellant pro.
cured and furnished the items and now seeks
$71.653.54 as the total price of the alleged
Government change to the contract

Decision

Appellant alleges that the invitation for
bids (IFB) and resultant contract stated
clearly on one drawing that the hypergol
umbilical carrier assemblies were to be fur
nished to the contractor by the Government,
with no contrary indications. Thus Appel
lant concludes that it had no legal duty 10
seek clarification from Respondent prior to
contract award regarding whether the as
semblies would be Government-furnished,

Respondent’s position is that there was a
patent ambiguity in the IFB with respect to
which party was responsible for supplyving
the assemblies, and Appellant was obliged
consequently to clarify the discrepancy with
the Government before contract award. Re
spondent argues further that Appeliant’s in-
terpretation of the bid documents was
unreasonable, and moreover, that Appeliant
had actual knowledge of the discrepancy
prior to submitting its bid.

The evidence is that the Government con-
tractor who prepared the original IFB in.
cluded the statement “Hypergol Umbilical
Assy (GFE)" on one of the three section
drawings of installation drawing sheet M-
251. The legend was not timely removed al-
ter it was decided that the assembhes would
be contractor-furnished.

While Appellant's steel erection subcon-
tractor, Ivey's Steel Erectors, Inc., was pre
aring its quote to Appellant, Mr. Walls,
vey's project manager, noticed the GFE
symbol on M-251. Before submitting Ivey's
quote to Appellant he spoke with Mr. Wick-
ersty, Appellant’s vice president responsible
for prepaning Appellant’s bad, Mr. Walls
called Mr. Wickersty's attention to the GFE
symbol on M-251, and they agreed that the
assemblies were GFE.

The IFB stated that equipment shown as
GFE in the contract schedule or in the speci-
fications would be Government-lurnished,
The specifications provided that equipment
shown on the contract drawings as GFE
would be furnished by the Government.
Two clearly labeled lists, which parentheti-
cally, proved to be quite accurate and com-
plete, notwithstanding the relatively
extensive number of items on the lists, den.
tified the items to be furnished by the Gov-
ernment as well as each item's respective
availability date and estimated cost,
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It 1= unclear from the record if Mr. Walls
had reviewed the Government-furnished
property lists in the IFB before his conver-
sation with Mr. Wickersty, Mr. Walls did
review the lists sometime prior 1o submis-
ston of Ivey's quote, and he knew that the
assembhies did not appear on either list

The pivotal issue in this appeal is
whether, objectively viewed, the discrep-
ancy in the IFB between the GFE lhists and
the drawing reference to GFE was such that
Appellant was under a duty to seek clarifica-
tion prior to bidding. In making a judgment
on the issue “|wle must seek to put ourselves
in the position of appellant at the time he
bid on the contract, i.e,. we must seek the
meaning that would be attached to the lan-
guage by a reasonably intelhgent idder in
the position of appellant. .. ."" Roberson
Construction Co.. ASBCA No. 6245, 61-1
BOCA € 2857 at 14, 915.

Appellant’s practice was to place responsi-
bility with each subcontractor for the deter-
mination whether property required for its
respective subcontract would be furnished
by the Government under Appellant’s prime
contact. However, it s Appellant’s obliga-
tion (o make certain that the cost of every
iem specilied (o be done was included i its
hid. Gall Landau Young Construction Com-
pany, Inc, ASBCA No. 21549, 77-1 BCA
12515 at 60.690. Thus, the delineation of
responsthility between Appellant and its
subcontractor or between various subcon-
tractors 15 not of concern in resolving this
dispute. Basic Construction Company,
ASBCA No. 21411, 21536, 21724, 78-1 BCA
T 12.882a1 62,695-96.

The record does not reveal if Mr, Wall
told Mr. Wickersty that the assemblies were
not on either list of Government-furnished
property during their discussion about
whether lvey's was to provide the assem-
blies. Nevertheless, because of its contrac
tual privity with the Government it was
Appellant’s obligation to determine if the
assemblies were to be furnished by the
Government,

The Government-furnished property lists
included in the Contract schedule were obvi-
ously a primary source, if not the primary
source, n the IFB that Appellant should
have consulted to ascertain what property
the Government would furnish to the suc-
cessful contractor. Had Appellant performed
a routine, timely review of the IFB, it would
have known of the glaring contradiction be-
tween drawing M-251 and the property lists.
A Government contractor who does not read
the terms of the 1FB prior to submitting his
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bid does so at his peril. Robert L. Guyler Co.
v. United States, |25 CCF 183,090} 219 Ct
Cl. 403, 414, 593 F. 2d 406, 41213 (1979),
Dule Ingram, Inc. v. United States, (18 CCF
982.123) 201 Ct. C1. 56, 70, 475 F 2d 1177,
1184 (1973). Morcover, “[w]e need not go on
to estabhish if plantifl actually knew of the
obvious conflict. since it 15 not the actual
knowledge of the contractor, but the obvi
ousness of the discrepancy which imposes
the duty of inquiry.” Chris Bery, Inc v
[nited States, [17 CCF 981,143 197 Co. 1,
503, 515, 455 F. 2d 1037, 1045 (1972), J. A
Jones Construction Co. v. United States, |12
CCF 981.823) 184 Co. CL 1,13, 395 F. 2d
783, 790 (1968).

Appellant argues the contra proferentem
doctrime of contract interpretation. To pre.
viil, Appellant must estabhish that the al-
leged deficiency was latent. However, in
addition to the confhiet in the contract lan-
guage addressed above. Appellant’s pre-bid
discussion with Ivey's about whether the as
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semblies were GFE was precipitated by that
subcontractor’s concern over the specific re-
quiremenl at ssue. While Appellant still
may not, as it maintains, have been aware of
the conflict before submitting its bid, the
arrcumstances were such that it should have
been, and we find as a result that Appellant
should have made lurther inquiry. Beacon
Construction Co. v. United States, |9 CCF
172,018) 161 C1.CL 1, 7, 314 F. 2d 501, 504
11963). A bidder “presented with an obvious
omission, inconsistency, or discrepancy of
signtficance ... must consult the Govern-
ment’s representatives if he intends to
hridge the crevasse in his own favor.” Id.

We have carefully considered the other
argumenis and precedents advanced by Ap-
pellant to support its claim. In view of the
imstant holding, those arguments are irrele-
vant and there 18 no need to discuss them.

Accordingly, the appeal is denied.



